
Extract from Hansard 
[COUNCIL - Tuesday, 8 April 2008] 

 p1870c-1880a 
Hon Barry House; Hon Robyn McSweeney; Hon Paul Llewellyn; Hon Kim Chance 

 [1] 

RIGHTS IN WATER AND IRRIGATION AMENDMENT REGULATIONS (NO. 3) 2007 — 
DISALLOWANCE 

Motion 
Pursuant to standing order 152(b), the following motion by Hon Barry House was moved pro forma on 
11 March — 

That the Rights in Water and Irrigation Amendment Regulations (No. 3) 2007, published in the 
Government Gazette on 28 December 2007 and tabled in the Legislative Council on 21 February 2008 
under the Rights in Water and Irrigation Act 1914, be and are hereby disallowed. 

HON BARRY HOUSE (South West) [3.09 pm]: I will briefly retrace some of the history of this matter. 
Members will recall that the first set of regulations relating to water licence administration fees were gazetted on 
22 June 2007. They outlined a fee regime involving seven categories, ranging from a water entitlement for 
1 501 kilolitres at $200, and seven categories upwards of that category, to the top category of more than 
five million kilolitres at $3 000. That fee regime caused widespread concern, dismay, opposition and even anger 
in some sections of the community, particularly those sections of the community that had gone to a great deal of 
trouble and expense to install self-supplied water systems such as bores that tap into underground water supplies 
and dams.  
The strong reaction showed that the government clearly had not consulted widely or involved stakeholders in 
this situation. The Liberal Party consulted with many stakeholders, particularly in the South West Region, and 
very quickly discovered that many people were being severely and unfairly impacted by the first lot of 
regulations. We very quickly came to the conclusion that the fees regime was inequitable and unfair and should 
be disallowed. I moved a disallowance motion. However, I was beaten to it on the day, because Hon Paul 
Llewellyn moved exactly the same disallowance motion, as did Hon Ray Halligan on behalf of the Joint 
Standing Committee on Delegated Legislation. I was actually third in line in moving this disallowance. Hon Ray 
Halligan subsequently withdrew his motion after his committee had considered the matter, and on 22 November 
2007 the house debated the motion of Hon Paul Llewellyn, which I supported of course, because it was exactly 
the same as the one I had moved. Members may recall that the basis of the Liberal Party’s opposition, which I 
tried to convey to the house that day, was that the fees regime was unfair and inequitable and therefore should be 
disallowed.  

I do not intend to go into major detail, because I am sure that members will vividly remember 22 November last 
year when the debate took place, and my speech is available in Hansard, and I refer members to it, but I will just 
recap the major points, which summarise the principles on which the Liberal Party approached this matter, which 
have not changed. The fees proposed were unfair and inequitable because the government had adopted a one-
size-fits-all attitude to averaging cost recovery, not over the whole state, but over only those parts that had been 
proclaimed and licensed at that stage—that is another matter. The government’s notion of one-size-fits-all was 
unfair and inequitable. There should be a differentiation between an application fee for a licence and, if there is 
an ongoing administration cost, the annual administration fee, on the same basis that we all apply for a driver’s 
licence in Western Australia. However, that was not the case with the fees that were proposed. There was to be a 
flat annual fee that encompassed an application fee and an administration fee, which effectively meant that water 
users were being asked to pay an application fee every year in perpetuity. This was one element of inequity and 
unfairness. 

Another factor, we contended, was that these licence administration fees applied only to the areas of the state in 
which a licensing regime had been set up. In other words, they applied only to certain sectors or proclaimed 
areas. At that stage, not all of the state was proclaimed, which is the case to this day. There is a lot more 
administrative work to be done before we can claim that the water resource management regime in this state is 
complete. Singling out one or two sectors was therefore unfair. 

Umbrage was also taken in certain sectors at the fact that other water users in the state, including metropolitan 
bore users, were not required to pay a licence administration fee. What was even worse than that, in terms of an 
argument for equity, was that they were subsidised and given a rebate for putting bores into shallow underground 
aquifers. A case can be mounted with a certain validity that that procedure helps the situation by using shallow 
aquifers rather than potable water supplies. However, if the objective is to obtain a complete picture of water 
resource management across the state, we need to know how much water those 160 000 bore owners use. 
Collectively, they use around 120 gigalitres. 

Another element of incompleteness in the picture is that four bills are proposed as the legislative framework 
surrounding water resource management, and this Parliament has passed just one of those—the Water Resources 
Legislation Amendment Bill 2007, which was passed towards the end of last year. The three other bills that the 
government has been promising are in draft form, but we have not seen them. The government promised that we 
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would see those bills in the second half of last year, but we still have not seen them. I presume they are still with 
the draftsman. The three bills are a water corporations bill, a water services bill and a water resources 
management bill. On top of that, after the water resources management bill passes, a comprehensive set of 
statutory catchment management plans will be put in place. We had not seen any of those bills by last November. 
The picture is far from complete; it is probably about one-quarter complete. That is another area of inequity I 
want to highlight. I think I mentioned in my last contribution on this matter that a time frame of two years for 
putting all this structure into place would be optimistic. We are more realistically talking about a time frame of 
three to five years, and it may even blow out to as long as eight years. It is not responsible to pick just one small 
segment of the whole jigsaw now and impose full cost recovery on that segment for the whole of water 
management, and ignore the rest. 

The government is a signatory to the National Water Initiative. It is still not clear that the NWI prescribes what 
the government must do in the area of cost recovery for licensing fee administration. The only date mentioned in 
all the literature on the National Water Initiative for compliance of any sort is December 2008. The Australian 
Water Resources Council is already undertaking a review of the licensing cost recovery regimes across 
Australia, so a review is already in place of a system that was devised primarily for water management in the 
Murray-Darling catchment basin. It does not directly apply to other areas around Australia, in particular Western 
Australia, which has a series of small river and stream catchments.  

We have quite a few underground aquifers and there is a wide diversity in these catchments and aquifers in the 
quality of the water, the costs of extraction and the way in which they are allocated. We are very fortunate in 
Western Australia that only a few of our catchments are fully allocated at this stage. We are not at the crisis point 
of the Murray-Darling basin, which has clearly been over-allocated in many areas. Another factor in all that is 
the local management regimes. The voluntary advisory local management regimes for many of these catchment 
areas have worked very well for a long time. Some of them are efficient; some are not. Why, therefore, should 
the costs not reflect the efficiency and complexity of the management regime for a particular catchment instead 
of averaging them across the whole state in a one-size-fits-all manner? 

I also raise the question: what is a water user? I accept that this is a philosophical argument. Water users are not 
really farmers, horticulturists or viticulturists who pump water onto their crops and indirectly into their animals 
and products that come from their farms. The ultimate consumers of this water are people who sit at their dining 
tables and consume these products. That is where the cost should finally lay.  

I have discussed the fact that the regulations relate to specific water users. The Minister for Water Resources in 
the earlier round of regulations made a concession that water licence administration fees would apply to water 
taken from a reservoir, a dam or an aquifer rather than to the water capacity of that water catchment. The 
assessment of that, of course, is at a level of trust. Many people in my electorate in the south west took particular 
umbrage at the fact that structuring it in this way meant that the minister was specifically targeting a productive 
agriculture sector and excluding, for instance, the plantation blue gum industry. There is no mechanism under the 
current management regime by which plantations—blue gums in particular—can be assessed; however, 
everybody knows that blue gums consume an enormous amount of water, and they do not consume it by 
irrigation. The people who plant blue gums do not build big dams or put bores into the aquifer and reticulate the 
blue gums. They suck it out of the ground, and that does lower the water table significantly—much more 
significantly than a productive agricultural crop, whether it be potatoes, apples, asparagus or grapes. Blue gums, 
therefore, were excluded, but should not have been. If we are to have a comprehensive assessment of the whole 
area, blue gum plantations should be included in the whole package. 

On the issue of environment entitlements, I have to ask: what is an environment entitlement? There is one, 
obviously, and it is fair and reasonable that we should allow for it. However, it surely is in the public interest and 
in the public good. The public, therefore, should pay, not specific water users surrounding an area that is 
assessed as having an environmental purpose. I have discussed the need to include local management regimes in 
any system that is fair and equitable; this one does not. A major question was raised about where the recovery 
figure came from in the first place. The first figure mentioned by the minister was an amount of $5.8 million. In 
the sweep of a pen the minister knocked $1 million off that figure by altering the licence arrangements for 
assessing the capacity of the water catchment down to the water taken; therefore, that figure instantly came down 
to $4.8 million. Now, as we get around to discussing the current set of regulations, we are talking about a cost 
recovery that is conveniently in the region of about $3 million. Where does that figure of $3 million come from 
and what is the basis for it? It seems that these figures are, to a large extent, plucked out of the air, and do not 
relate specifically to any reality. 

Therefore, the major contention of the legislation was that the proposed licensing administration fees regime was 
unfair and inequitable, which was where the Liberal Party’s opposition came from in the first place. We know 
that the debate occurred on 22 November last year and proceeded. During that debate two other elements were 
introduced into the scenario. The first was that Hon Paul Llewellyn and Hon John Kobelke had obviously had 
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some discussions and had come to an arrangement about an alternative fee regime. This was announced at a time 
prior to debate on the disallowance motion. That therefore clouded the issue. However, the fact is that the 
principles under which we opposed the regulations at that time have not changed. On hearing Hon Paul 
Llewellyn at that stage speaking to his motion, it was obvious that he was in agreement with most of those 
principles. It was therefore a major surprise, I must admit, that although he seemed to be agreeing with us on 
many of the points of principle, inequity and unfairness, he was then prepared to reach some sort of agreement 
with the minister, which he announced to the world a couple of hours before the debate took place. 

Hon Paul Llewellyn interjected. 

Hon BARRY HOUSE: Yes, it was a bit ambitious of Hon Paul Llewellyn, I might say. 

Another factor introduced into the argument—I mentioned it in my comments at the time—was that an inquiry 
had been set up in the other place for the Economics and Industry Standing Committee to investigate water 
licensing and services. I read through the terms of reference for that committee. Those terms of reference were 
proposed specifically by none other than the Minister for Water Resources, Hon John Kobelke. That committee 
had just been set up at that stage and had not done any work at the time of the debate. However, it was set up to 
undertake an inquiry and, given the confusion and the inevitability, I suppose, at that stage that the first set of 
regulations would be disallowed, it was understandable and welcomed by everybody, including the stakeholders 
in the industry, and certainly welcomed by the Liberal Party. They were the two elements. We know that the first 
set of regulations was disallowed. The second set of regulations, which we are discussing specifically today, was 
gazetted on 28 December 2007. These regulations contained eight categories, as opposed to seven previously. 
The proposed fees applied to the same seven categories as previously, starting from $100 to a maximum of 
$4 000, with another category imposed on top of that of $6 000 for water entitlements of more than 10 kilolitres; 
therefore, it altered the mix of fees being charged. That would deliver a marginal benefit in terms of the cost to 
smaller water users, particularly in the electorate I know best in the south west area. That would deliver a 
marginal cost benefit to many of those, but not all. It would deliver the benefit to those at the lower end.  
Hon Paul Llewellyn: The 80 or 90 per cent. 

Hon BARRY HOUSE: I take the point: 80 or 90 per cent might have been paying only $500 whereas previously 
they might have paid $900. We can refer to specifics later. That mirrors exactly the Greens (WA) proposal that 
was put out to the media even before the previous debate on the disallowance. In my comments of 22 November 
last year, I finished on a rather prophetic note when I said — 

However, we have some serious reservations about what is apparently being proposed in its wake. On 
the surface, it appears that many water users—that is, farmers around the state—will get a pretty ugly 
Christmas present as a result of the new set of regulations. The opposition will have a really good look 
at those. We may well debate a similar motion in the future. 

Here we are. I was wrong by three days; it was not a Christmas present but a new year’s present. It was still 
pretty ugly because it was imposing a tax on water users, effectively on New Year’s Eve, which was not received 
positively, I can assure members.  
The Economics and Industry Standing Committee of the Legislative Assembly conducted an inquiry. It is rather 
unusual to discuss a report from the other place in a debate in this place, but it is completely necessary in this 
case. I commend the Economics and Industry Standing Committee for the job it did inquiring into the terms of 
reference set up for it by that house. The committee produced a very comprehensive report, which was tabled on 
28 February 2008. I certainly do not intend to read all of the report into the Hansard, because members can 
access the report. However, it is worth highlighting part of the executive summary and also part of the findings. 
The committee’s report starts off by stating — 

The introduction of water licence administration fees in Western Australia has proven to be a 
particularly contentious issue. 

Hear, hear! I will pick up a couple of comments because they are relevant to my position that the fees imposed 
are unfair and inequitable. The report states — 

The Committee also notes that there is a general combining of concern relating to water licence 
administration with the broader separate, though related, issue of water resource management. There 
appears to be considerable confusion and uncertainty in some parts of the community concerning the 
Department of Water’s (DoW) plans and intentions in meeting its obligations under the NWI. 

That is one element of the confusion that is mentioned. On the next page it states — 

There is the perception in this state that the NWI is a one-size-fits-all approach to water management, 
one that was developed solely to address problems with the Murray-Darling Basin, and that elements of 
the agreement are not suitable for application in Western Australia. 
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The report goes on to state — 

Throughout the Inquiry, as noted above, the Committee became aware of a high level of confusion and 
uncertainty in relation to the purpose of the water licensing regime being implemented by the DoW and 
its relation to the broader issue of water resource management as required by both the SWP and the 
NWI. 

It also states — 
Time constraints did not allow the Committee to undertake extensive literature or field research or 
economic, social and environmental impact assessments that a comprehensive response to the term of 
reference dictates. Nor was it possible to inquire into and assess different models of licensing systems. 

The committee was saying that much work was still to be done. The committee did as much as it could in the 
two or three months at its disposal, but much more inquiry and research needed to be done. The report states — 

While there is a general acknowledgement of, and support for, a water licensing system as part of 
improvements to water resource management in Western Australia, there is concern over the details of 
the plans, and a call for plans to be comprehensive and to account for all water users and uses. 

That is critical. I do not think there is an objection to people paying a fair, reasonable and equitable water licence 
fee, or even an administration fee, but the way it is being implemented through this process is what is at stake 
here. The report states — 

There is also a general acceptance that a licensing system necessarily attracts a cost. However, there is 
considerable concern in relation to the method of calculation of the fees, the need for cost minimisation 
and efficiency of service delivery, and the potential for fee-generated revenue to be incorporated into 
consolidated revenue rather than hypothecated to water licence administration activities of the DoW. 

It continues — 

Evidence suggests a common belief that the general public, as beneficiaries of water resource 
management, should bear some of the costs of this management. 

It refers to the necessary legislation and mentions that it is yet to be enacted. It comments on the figure of 
$5.8 million. Another critical observation states — 

The Economic Regulation Authority (ERA) has not been involved in the calculation of the DoW’s costs 
in relation to water licence administration . . .  

There is a recommendation further on in the report that the Economic Regulation Authority should be involved, 
which I certainly agree with. The report also states in that section — 

In light of the level of concern and controversy surrounding the DoW’s costs and the introduction of 
fees, earlier involvement of the ERA would be beneficial. 

It furthers states — 

The NWI provides only broad principles to achieve consistency in water pricing, and does not 
specifically define what cost recovery frameworks should be implemented. Given that the NWI does 
not define full cost recovery nor prescribe methods of recovery, any attempt to recover costs from water 
users would signify compliance with the general cost recovery principles contained in the NWI. 

This committee’s report is reinforcing the fact that the National Water Initiative is not as prescriptive as the 
government is claiming it to be for cost recovery. It states —  

This method of calculation and the kilolitre-increments scale by which classes are categorised has 
proven confusing and led to claims of inequity and a lack of transparency. 

In calculating the cost recovery, the report states — 

The Committee considers the inclusion of appeals in the calculations to be an unusual course of action 
for a government agency in that most appellants, including government agencies, pay their own costs. 

The inclusion of the costs of appeals in an administration recovery process is in itself unusual and unfair. The 
report states — 

Also with respect to licence fee calculations many submitters believed that the fee schedule resulted in 
the subsidisation of one group by another. For example, it was suggested that small self-supply water 
users are subsidising large water users such as cooperatives. 

We know that there are different models of water users. For example, cooperatives are involved in the Ord 
scheme, at Carnarvon and in the Harvey Water irrigation scheme. The report commented on the timing of the 
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introduction of the fees, which I have already mentioned, so I do not think I need mention it again except to say 
that this report did comment on the timing. The report also states — 

There is also confusion concerning the application fee, particularly now that annual licence fees for the 
two smallest licence classes are less than the $200 application fee. 

That in itself is unusual and confusing. The $200 application fee should be a one-off fee, but it is not; it is 
imposed on an annual basis. It is now larger than the licence fee that is applicable to the smallest of those 
categories that are levied with a fee. The report of the committee further states — 

The arguments around notions of equity demonstrate that a country/city divide remains in Western 
Australia. The general sentiment expressed in submissions is that if licensing applies to one water user, 
it should apply to all water users. 

. . .  

The water extracted by plantations is neither calculated nor accounted for. 

. . .  

While there has been a general call for plantations to be licensed, this is not possible under current 
legislation. This anomaly must be remedied to enable plantations to be incorporated into statutory 
management plans. 

This report backs up my comments in the earlier debate. 

Hon Kim Chance: Do you know how the committee rationalised that comment? It is probably unfair to ask you, 
but given that plantations are—with a couple of exceptions—not irrigated, but rain-fed — 
Hon BARRY HOUSE: They are what, sorry?  
Hon Kim Chance: They are not irrigated, they are rain-fed. To that extent, they are a crop, the same as a crop of 
wheat. Irrigated plantations are extremely rare, except in Kununurra.  

Hon BARRY HOUSE: The report has a whole chapter on that topic. 
Hon Kim Chance: I look forward to reading that. 
Hon BARRY HOUSE: The committee reached the conclusion that it would be fair to assess plantations in the 
overall assessment, which the current legislative structure does not allow for.  

Hon Kim Chance: It would be fair to assess them if they were irrigated plantations — 

Hon BARRY HOUSE: Yes, if they were irrigated —  

Hon Kim Chance: How are rain-fed plantations different from any other crop? A wheat crop uses water, too. 

Hon BARRY HOUSE: That is a fair question. To be absolutely fair, that assessment should apply to wheat 
crops; to clover crops, which feed the dairy cattle — 

Hon Kim Chance: Yes, and native forests. 

Hon BARRY HOUSE: Native forests, yes. The public would have to pay for that, would they not? 

Hon Kim Chance: They are the biggest user of water in the state. 

Hon BARRY HOUSE: That is an anomaly that needs to be sorted. Plantations are a crop, just as beans and 
wheat are crops.  

Hon Kim Chance: Native forest is a crop. 

Hon BARRY HOUSE: The point the committee was trying to make was that under the current regime, it is not 
possible to measure the amount of water that plantations take.  

Hon Paul Llewellyn: No, they are known to take 10 litres a hectare. That’s a very knowable thing. 

Hon Kim Chance: The South Australian legislation does try to measure it. 

Hon Paul Llewellyn: The question is: what gets ruled in and what gets ruled out as part of this water 
consumption pool? The whole argument is that we need to get on with the licensing, and then we can actually 
move forward and think about it even more. Clearly, if we do not start, we do not get anywhere. 

Hon BARRY HOUSE: My point is that the unfairness and inequity arises out of producers—maybe 
horticulturalists, viticulturists or orchardists—who have properties alongside a blue gum plantation. Those 
producers will have spent hundreds of thousands of dollars of their own money to provide a water supply from 
which to irrigate their crops. They know that the plantation alongside their property uses as much water as they 
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do—if not more—and their argument is: why should they have to pay when the plantation owner does not? That 
is the equity argument. 

The executive summary states — 

It is evident that the SWP is also perceived as a one-size-fits-all plan, a perception based on the decision 
of the DoW to implement water licence administration fees calculated by averaging costs across the 
state. 

. . .  

The DoW also recognises the benefits gained through local management of local water resources. In 
areas where this is working well it should be allowed to continue. There is also the possibility of 
developing and implementing further local management in statutory management plans. 

That is a snapshot of the overview provided by this very comprehensive and excellent report, if I may make that 
comment about a committee from the other place.  

The committee recorded 44 findings. According to my calculations, 23 of the 44 findings refer directly to either 
some aspect of confusion or unfairness, or some anomaly in the fee levying system. Of the 25 recommendations 
in the report, 20 also refer directly to either the confusion surrounding the licensing fee regime, or the need to 
address it by one form or another, which I have covered in broad terms, so I will not go into those specifically. 

Needless to say, the report backs up the opposition’s view that the levying of these fees in this sort of structure is 
premature, whether it be by the first set of regulations or this set of regulations, which marginally reduce the cost 
impost on most of the people affected, particularly from the south west region. 

The next part of the report relates to a ministerial response. As is the procedure with committee reports from this 
house, there is a ministerial response to this report expected in the Legislative Assembly. I do not know what the 
time frame for that is, as it is not stated in the report. I have not seen any ministerial response; we are still 
waiting for it. The regulations were introduced on 28 December 2007, after this committee had started its 
deliberations, which, in itself, I think, pre-empted the situation and jumped the gun. The committee made these 
recommendations in good faith, and in gazetting this new set of regulations, the government certainly did not 
take this report or its recommendations into account. To date, it has not responded with any information or 
comment on the committee’s work.  
Members know that the Department of Water has been very active in some areas. For example, members know 
that it has implemented some catchment management plans and it is working on a legislative administrative 
package. It seems very keen to get this fee and administration regime up and running, and members know that it 
is promoting a water usage levy on landowners on this basis. I have in my hand a copy of an invoice sent out to a 
water user who falls into the category of a 120 000-kilolitre user. This is an invoice for a surface water licence 
for a dam. I believe the total capacity of that dam is something like 120 000 megalitres, but the usage billed for is 
120 000 kilolitres. This water user has been levied with a unit price, according to the fee regime set out under 
these regulations, of $700. To put that in context, it would have cost them $1 200 under the previous regulations. 
It is now down to $700. They have been told by the Department of Water that the application fee of $200 that 
they have already paid will come off the $700, so they will be up for $500 this year. However, the annual 
ongoing cost is $700. They might consider themselves to be $500 better off, but the principles do not change.  

That was not what alarmed me. I quote from the covering letter that arrived with that invoice from the 
Department of Water. It states — 

The Western Australian Government had previously introduced water licence fees under the Rights in 
Water and Irrigation Amendment Regulations 2007 that were implemented on 1 July 2007. These 
regulations have subsequently been disallowed by Parliament. 

That is correct. However, the next sentence is very interesting. The letter continues — 

However, agreement has now been reached on amendments to the water licence fee regime. 

We know that agreement has been reached between Hon Paul Llewellyn and Hon John Kobelke, but what about 
the rest of the world? What about Parliament? This Parliament has not actually considered the regulations yet; it 
is considering them right now. The regulations are subject to disallowance and that is what this debate is all 
about. The letter continues — 

New regulations, incorporating a new fee schedule, were published in the Government Gazette on 28 
December and came into operation the following day. 
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The letter does not seem to acknowledge the fact that the regulations are subject to disallowance. The process is 
not complete until the expiry of the period during which the regulations are subject to disallowance. That period 
has not yet expired. This is the end of the process. The letter continues — 

Enclosed is an invoice for payment of the required annual fee for your water licence. 

If payment of the annual fee is not made within 14 days after the due date a late fee of $200 per month 
or part thereof is payable. 

That is a pretty severe penalty; it is a pretty draconian measure. This invoice gives a due date for payment of 30 
April 2008. The invoice is dated 31 March 2008. 

Hon Paul Llewellyn: Isn’t that confusing the issue? There is the matter of the licence fee and there is the matter 
of recovery. That’s not what we’re discussing. I hear what you are saying about it being draconian, but this is 
confusing the matter. 

Hon BARRY HOUSE: I just mention it as part of the process adopted by the Department of Water. I contend 
that by sending out these invoices, the department has actually jumped the gun, because the process is not 
complete. If this disallowance motion is to be supported later today, the process is complete; the process will go 
back to square one. 
Hon Paul Llewellyn: The normal procedure for regulations is that they come into effect on the day they are 
announced, just like everything else. 

Hon BARRY HOUSE: Yes, subject to disallowance.  
Hon Paul Llewellyn: I don’t think there’s any bad faith; I just think that’s the normal procedure. 

Hon BARRY HOUSE: It is subject to disallowance. What right does anyone have to pre-empt Parliament’s 
decision about any matter or motion? That is the point. 
I hope that I have outlined the major points I wanted to outline in this debate. The Economics and Industry 
Standing Committee report was not taken into account when the regulations were gazetted. The report exposed 
many anomalies, much confusion and many areas in which further research and investigation are required, and 
pointed to many inequities. These back up the arguments made by the opposition. I contend that the current 
proposals, in common with the previous proposals, are unfair and inequitable. They have been implemented 
without proper consultation or research. They are not soundly based; from an administrative perspective, “one 
size fits all” does not make sense. The regulations apply only to selected areas that happen to be proclaimed and 
licensed; other areas of the state do not presently fall under this regime. That is inequitable. The people who 
receive invoices such as the one I read from feel they are being unfairly singled out. 
The other point is that the government has not yet responded to the report in the Legislative Assembly. I put to 
members a hypothetical situation: what if the government acknowledges 16 of the report’s 25 recommendations? 
What if it acknowledges that more research has to take place and that the Economic Regulation Authority must 
be involved before a fair and equitable fee regime can come into operation? What if it acknowledges that there 
are inequities and confusion, and that there is room for more consultation? Would it not look a bit silly if that 
was to happen after the government had already gone ahead with a fee regime that imposes a “one size fits all” 
approach across the board? 

Hon Paul Llewellyn: That is exactly why there is a review period and a sunset clause. It is open to review by the 
economic regulator. It is a check-and-balance proposal. 

Hon BARRY HOUSE: Why would the government want to impose an unfair and inequitable system in the first 
place? Why does it not get it right first? It is easy enough to get it right. The government has only to wait for the 
jigsaw to become complete. It is currently basing its fees regime on a jigsaw that is one quarter complete; the 
other three quarters—including legislation, statutory management plans and other processes—are incomplete. 
We need to allow time for that. We need to apply cost recovery on a sound, even-handed basis, not on the basis 
of singling out and hitting one or two sectors of water users. I put it to members that these regulations are unfair, 
inequitable and should be disallowed. I urge all members to support the motion. 

HON ROBYN McSWEENEY (South West) [3.58 pm]: I congratulate Hon Barry House on his very good 
analysis of water licensing fees. I will not take up much of the house’s time. I have previously spoken about the 
unfair and inequitable situation farmers find themselves in. I read the Economics and Industry Standing 
Committee’s report and noted the seven terms of reference.  

Recommendation 19 states — 

The refund of application fees needs to be clarified as a matter of urgency. 

Finding 20 states — 
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There is considerable confusion surrounding the refund of application fees paid under the previous and 
current schedule of fees imposed by the regulations and subsequent amendments. 

I will not repeat everything that has been said, because it has been said very clearly. However, I put on record 
my grave concerns about the way in which this matter has been handled by the government. Since the 
Economics and Industry Standing Committee’s report appeared, a south west groundwater management plan has 
been drafted for public comment, and I believe public comment needs to be provided by 8 May. I hope that these 
regulations will be disallowed and I certainly support the disallowance motion. I also support government 
consultation with the Liberal opposition about water licensing fees. It is unfair and inequitable for the people in 
the South West Region, the region that Hon Barry House, Hon Nigel Hallett and I represent. 

HON PAUL LLEWELLYN (South West) [3.59 pm]: It is true to say that these water licences have generated 
a lot of public concern and discussion in the community, and that is a good thing. Most people now accept, 
especially in the context of the climate, drying water systems and our groundwater systems being at capacity, 
that there is an urgent need to take charge of our water resources and come to some clear understanding on 
where we are going with them. First, I will go through the entitlement process for owning and allocating water 
that the water licensing arrangement is seeking to set up and the fairness and equitability in allocating those 
entitlements. I will also talk briefly about the urgent need to take action to reduce uncertainty. 

I say at the outset that the Economics and Industry Standing Committee did not recommend that these water 
licence fees be disallowed. We must bear in mind that the committee’s report was developed at the time that 
these licence fees were put in place, and the committee dealt with the very matter of licence fees. The report 
refers in detail to them, but nowhere in the report does the committee recommend that the fees be disallowed. I 
would have thought that if the committee was of the view that the fees should be disallowed, that would have 
been its first recommendation, but that is not in the report. It is fair to say that the committee identified a lot of 
concerns about water licensing and water governance in Western Australia, but it certainly did not say that, in 
light of its brief, the regulations should be disallowed.  

It is true that we are setting up a water entitlement scheme in Western Australia. Setting up an entitlement office 
for water is no less a deal than is setting up an entitlement office for land. This is quite a big deal. We are trying 
to set up a regime whereby we formalise people’s entitlements to water resources. In that regard, we must be 
fairly careful in its construction. However, having said that, it is unlikely that we will be able to set up the perfect 
system straightaway. 

It is worth reflecting a little on some of the comments of Hon Barry House and, indeed, his paraphrasing of the 
committee report. Hon Barry House said that there is general acknowledgement of and support for a licensing 
arrangement. Nobody is saying that we should not do that; it is just how we construct it. There is also a fair 
amount of reference to the uncertainty in the public mind about how such an arrangement should be set up and 
so on. That is true, but we need to get started on the matter of putting in place this new entitlement regime so that 
we can improve water management in Western Australia. It is also true that we have gone only a small distance 
in setting up water governance arrangements in Western Australia. Late last year we passed the Water Resources 
Legislation Amendment Bill that put in place the mechanism for licensing fees and so on. We still have to 
develop the water resources management bill, the water services bill and the Water Corporation bill. We have 
quite a long way to go. That does not mean to say that we should not start somewhere in setting up this 
entitlement regime. 

It is true to say that not all water areas are proclaimed and therefore not all water users will be covered by this 
water licensing arrangement. It is true to say that where we are with water management in Western Australia is 
far from perfect. The Greens (WA) had many issues to deal with in creating a resolution for the water licensing 
conundrum that was put before us, because the minister tabled the licensing arrangements. We needed to deal 
with what was on the table, and what was on the table and agreed to was to some extent unfair and inequitable. 
We illustrated that through a series of open letters to the community about our concerns with setting up the 
licences in the way that the minister had proposed; that is, small entitlement holders were to pay proportionally 
more than vast entitlement holders. People who use five to 10 megalitres a year were to pay an annual fee of 
$325, which translated to an average of $18 per megalitre. These are the former conditions. Water users who use 
more than 5 000 megalitres were to pay about $3 000 a year for their licences. That translated to approximately 
15c per million litres. The fees were to be $18 per million litres for a small entitlement and 15c per million litres 
for a large entitlement. The Greens (WA) put forward a proposal that any water allocation or entitlement—this is 
a title, just like land titles—should be based on the volume of the entitlement. In our proposal, the fee would be 
approximately $2 per megalitre. If the licence fee was based on the proportion of water used and a cost per 
megalitre, people would not make a grab for entitlements because they would have to pay for the water. 
Ultimately, people should pay for the amount of water they use, not necessarily for the amount they are entitled 
to, but that will come later in the way in which we are setting up water management arrangements in Western 
Australia and, indeed, under the National Water Initiative. It is fair to say that the National Water Initiative was 
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Murray-Darling-centric, but that is no less a reason for us to adopt a fair and adaptable licensing regime in 
Western Australia. It is not an argument against adopting a licensing arrangement and going down this path. The 
fact that we signed the National Water Initiative means that we are committed to looking at licensing, fees for 
use, proportionality of entitlement and so on. Other states have already gone a lot further than we have; Western 
Australia is lagging considerably behind other states. Although we do not have a perfect set of licensing 
arrangements, and an inadequate and effectively disproportionate set of arrangements were put on the table, the 
Greens (WA) believe that it is important that we start somewhere with a licensing arrangement, and that we do it 
now rather than later. I do not think it will become any clearer if we wait months, if not years, to run out all of 
this legislation. A water management plan should be attached to each licence under the current regulations. 
However, of the 10 000 or 11 000 licences that have already been allocated, not one water management plan has 
been developed. Are we to wait for another five or 10 years before we grapple with the problem of dealing with 
the allocation and entitlement of water, or will we start now, albeit with an imperfect arrangement? The Greens 
(WA) contend that water is important enough for us to start managing it now. 

When we dealt with the negotiations about the water licensing, we knew that we could not persuade the minister. 
Even though we were able to amend the Water Resources Legislation Amendment Bill 2006, and therefore, in 
effect, the Rights in Water and Irrigation Act, to allow for volumetric licensing arrangements, the minister 
simply would not wear it. That would have meant that the very large irrigators would have paid a considerable 
amount more for their allocation of water. The Ord River irrigators are allocated 335 billion litres of water and 
pay only $6 000 under the current arrangement, and that cost is shared among 60 farmers. That is a minuscule 
amount. There is a genuine concern among landowners and people who are entitled to water in the south west 
that the Ord irrigators and the large Harvey irrigators are getting a free ride under the current arrangements 
because they are paying a very small amount for their entitlements. That matter has not been resolved by the 
proposal that has been negotiated. I doubt whether Hon Barry House or other members would agree with the 
volumetric mechanism—that is, a fair mechanism for valuing the allocation of water—because they will simply 
have the very large irrigators in their ears telling them that it is unjust, unfair and unreasonable. This matter 
highlights some of the concerns relating to the creation of a water licensing regime. 

Hon Barry House: We are not in the business of turning one sector against another; we just want an equitable 
process. 

Hon PAUL LLEWELLYN: I will deal with the issue of what is a fair and equitable process because it is much 
more about the process than it is about the actual allocation. I have said that although it might be fair for the 
water entitlements to be proportional to the volume of water used, this new set of arrangements does not do that, 
and nor did the original proposals that were put on the table. However, the cost for the super-large allocations of 
water doubles from $3 000 to $6 000. I am talking about the 10 billion-litre allocations—I dare not say it—that 
will increase from $3 000 to $6 000. The charge is simply doubled. However, the majority of people have very 
small entitlements, and we have halved their fees. We have actually made the water licensing a great deal fairer 
than when it was first put on the table on 1 July. Hon Barry House alluded to the 80 per cent or 90 per cent of 
small water users in the south west whose licence fees will significantly decrease. 

Hon Barry House: I think I used the word “marginal”. That is not quite the same as “significant”. 

Hon PAUL LLEWELLYN: The fees for the 80 per cent or 90 per cent of the small water users will be 
significantly less. That is a fair and reasonable step in the right direction. We have not yet achieved equity and 
proportionality in the negotiation because no-one but the Greens is prepared to go there. However, we have 
introduced fairness and reasonableness into the debate, which is what should be the case. We should get a fair 
and reasonable water licensing system and not aim for what would be absolutely ideal. It would be nice to have 
everything in place before we did anything, but that sort of thinking will just trip us up into inaction. 

We made sure that we negotiated a series of arrangements with the minister. The Greens were not the only 
people talking to the minister. He was talking to the National Party, the Liberal Party and anyone else who would 
listen to him long before he came to the Greens to resolve this issue. However, that is another matter altogether. 
Let us not pretend that the negotiation was only between the Greens and the minister; it was not. I know for a 
fact that he was talking to anyone who would listen to him. We said that any shortfall in the revenue raised 
through the change to the fee structure should be met by the consolidated revenue. The minister and the 
Department of Water said that they needed to raise $5.8 million to meet the licensing arrangements. Some of that 
funding was to be used for the straight transactional costs of filling out forms and some of it was to be used to 
get information. We need to have detailed databases and a good understanding of an entire catchment when 
managing a complex resource such as water and allocating 50 billion or 60 billion litres of water. It is not simply 
a case of knowing how easy it is to turn a tap on and off at the bottom of a dam or knowing how easy it is to fill 
in a form to say that someone has taken 50 billion litres of water. We must have a good understanding of the 
resources. The Department of Water’s budget is about $60 million per year. It said that roughly 10 per cent of its 
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budget was spent on understanding and delivering water licensing arrangements. Nominally, that is $5.8 million. 
Interestingly, an argument could be constructed that all the Department of Water’s expenditure should be 
covered through a licensing arrangement. I am not arguing for that now; I am merely saying that a substantial 
database is needed. 

The second part of the agreement to negotiate an alternative fair and reasonable arrangement was to set in place a 
three-year sunset clause, which will be inserted into the regulations as an interim measure. That is fair and 
reasonable in the context of water management in Western Australia. That is what we should be doing. We 
should start somewhere. Even the committee report from the other place did not recommend the disallowance of 
these regulations; the committee merely said, in a fairly descriptive way, that there is much uncertainty. We said 
that a sunset clause must be built into these regulations, and it has been. There needs to be either an indicative or 
a clear cost-recovery program for people who pay licence fees. A clear process was needed because the 
regulations came into effect and changes were made. That is the way regulations work. It is unfair to lump those 
issues together. When a regulation is tabled in the house, it comes into effect. If an amendment is made to it, or a 
disallowance motion comes before the house, it must be dealt with by another mechanism. 

The Greens have also said that an undertaking should be given that these revised cost-recovery arrangements 
will be informed by an independent review of the Economic Regulation Authority into the costs to be recovered 
and method of cost recovery. That is a fair and reasonable mechanism. It is in place under the current water 
licensing regime. We are not saying, and we never have said, that these should be the licence fees, and they 
should be like that forever. We have said that there needs to be a fair and reasonable process to resolve 
entitlement allocations. We also gave an undertaking in point 5 that the terms of reference of the review will be 
broad enough to allow for fees based on the volume of water entitlements and/or catchment-based fees. This is 
precisely the concern that Hon Barry House expressed; that is, in setting up this review of licence entitlements, 
we take into account the genuine concerns we have heard from the community. This was not done from on high; 
we went into the community and heard its concerns. We said that we would build in a mechanism to address 
those concerns, and I think we achieved that through this alternative arrangement. 

The sixth point was the establishment of a clear and agreed process for transition to new arrangements. The 
current licence fee regulations were to be disallowed, and in the course of the disallowance debate we would 
outline our clear intention for the new arrangement. We received a commitment that steps would immediately be 
taken by the Department of Water to refund or credit the proportion of annual fee payments made under the 
disallowed regulations where those fees were higher than the new fees. We knew that quite a number of people 
had paid in excess of what the new regulations would require, and there needed to be a fair and transparent 
process. 
The matter of water management in Western Australia will not go away, and it will not be resolved in the next 
six months or even the next six years. It seems to be an agonising process that the community must go through to 
resolve the impacts of increased population and a drying climate and the expense of generating, creating and 
delivering water resources. We believe that it is time to take action to reduce the confusion and uncertainty and 
to get started on building a new licensing arrangement, in good faith, with the community, and that is where the 
Greens (WA) have placed their efforts. We will not support the disallowance. I implore all members to think of 
this as a fair and reasonable arrangement, although not a perfect one. 

HON KIM CHANCE (Agricultural — Leader of the House) [4.24 pm]: I thank members who have made 
contributions to this debate so far. I ask members to vote against this disallowance motion. These regulations 
were published on 28 December 2007 and tabled on 21 February 2008. They are designed to provide a degree of 
recovery of the total annual cost of some $4.8 million of administering the water licensing system. I understand 
that the expected revenue from the fees is $3.05 million, which is well short of the actual cost of administering 
the scheme. On that basis, the taxpayer and/or other water users will be providing a subsidy of some 
$1.75 million annually for the provision of that service to water licence holders. 

We can ask ourselves why this money is needed. Honourable members do not need to be told that, nationally and 
worldwide, there is intense competition for access to water. Much of Australia is suffering from a historic over-
allocation of “rights” to water. I said “rights” because some of those rights are so excessive that they should 
never have been granted in the first place, and the cost to individuals has been enormous. The fact that there has 
been over-allocation of rights in some parts of Australia became painfully obvious during the drought over 
recent years in the eastern states. We are now paying the price for that extravagance by way of increased food 
prices and severe ecological damage, particularly in the Murray-Darling system. In Western Australia, there is a 
contrast. Our heaviest allocated irrigation areas can only be described as mature. They are certainly not over-
allocated, but it would be fair to consider them fully allocated. None of them is obviously over-allocated. We 
have an opportunity to ensure that the security we have is consolidated by the adoption of a range of measures to 
control and diversify our water sources, to help us become more efficient in the way we use water and to seek 
out new water sources and better manage the sources we already have. 
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Part of this approach involves the management of competition for water resources to make sure that water 
sources are not over-allocated. The primary victim of the over-allocation of water, once the line is passed 
between fully allocated and over-allocated, is the last person in the line who held a right before the new right was 
issued. That person is on the front line. If a water resource can safely be allocated at 60 units—without trying to 
define the units—and 61 units are allocated, the person who holds the sixtieth unit is in the line of fire of over-
allocation because that person and those below him or her will initially suffer. That is why the licensing of 
contestable water resources is so important and so expensive to do. The government recognises that many private 
irrigators and other water users have funded their own infrastructure, whether it be dams or bores. It is important 
to ensure that this investment is safeguarded through the provision of more secure entitlements. I do not think 
anyone would argue against that statement. The licensing administration, with its associated fees, is an important 
component in delivering greater security to water users, and it is appropriate that beneficiaries meet that cost. 
They are significant beneficiaries. 

Following the development of the document “A Blueprint for Water Reform in Western Australia”, the state 
government identified a schedule of fees to be implemented from 1 July 2007. Subsequent to that blueprint, and 
prior to the schedule of fees being gazetted, two amendments were made to the fee schedule. The first was to 
accommodate the concerns of licensed domestic users and some licensed surface water users so that those with 
volumetric entitlements of less than 1 501 kilolitres were excluded from paying a water licence administration 
fee. The second involved revising the basis on which fees for farm dam licences were charged so that the fees 
were calculated according to the licensed use of water from the dam rather than the licensed storage capacity of 
the dam. The incorporation of those two amendments in the fee schedule is shown in a document that I think is 
appropriate now for me to seek to table, and I think time will then take its course. I seek leave to table a 
document identified as “Water Licence Administration Fees Gazetted June 2007”. 

Leave granted. [See paper 3873.] 

Debate interrupted, pursuant to temporary orders. 

[Continued on page 1890.] 
 


